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IN THE SUPREME COURT OF THE STATE OF IDAHO

KA THERINE H. HARRIS
Claimant!Appellant,
Appeal Docket No.: 39968
v.
INDEPENDENT SCHOOL DISTRICT NO.
1, EMPLOYER, AND IDAHO STATE
INSURANCE FUND, SURETY,
Defendants/Respondents.

REPLY BRIEF

On appeal from the Industrial Commission
State of Idaho

NED A. CANNON
SMITH & CANNON PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Facsimile: (208) 746-8421

Wynn Mosman
Mosman Law Offices
803 S. Jefferson, Suite 4
Moscow, ID 83843
Telephone: (208) 882-0588
Facsimile: (208) 882-0589

Attorney for Claimant

Attorney for Respondents

ARGUMENT

1. Referee Donohue and the Industrial Commission erred as a matter of law
in their decision that Kathy Harris lacked credibility
It is undisputed that long-term prescription drug use carries with it the potential

for drug addiction. Kathy Harris does not dispute that she consulted with both her
family and medical-care providers to help her deal with the dangers of long-term
prescription drug use.
Respondents cited two Industrial Commission decisions in support of
Respondents' position that "[i]t is well established that the Commission may look to
drug-seeking behavior in assessing credibility": Angela Freeborg v. Target Stores, IC
2005-835 (2009 WL 5850540), and Henderson v. Alliant Tech Systems, Inc. and
Birmingham Fire Insurance of Pennsylvania, IC 2002-013729 (2007 WL 4299187).

In Freeborg the claimant had a prior history of methamphetamine and cocaine use.
See Freeborg at , 24. In Henderson the claimant had been hospitalized due to a
substance abuse problem. Henderson at, 16. In both cases medical care providers
diagnosed the claimants with drug abuse problems.
In neither Freeborg nor Henderson did a hearing officer diagnose a
prescription-drug addiction. In neither Freeborg nor Henderson did the hearing officer
extrapolate from a drug addiction that an injury was faked in order to obtain
medication.
In this case, the evidence in the record indicates that (1) Mrs. Harris recognized
the dangers of prescription drug addiction, (2) she discussed these issues with the
people that could help her-her family and doctors, and (3) her family and doctors
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helped her deal with her chronic pain while acknowledging that prescription pain
medications posed the danger of abuse.
In this case, rather than acknowledge Mrs. Harris's positive steps to deal with
the dangers of long-term prescription drug use, the referee interpreted all of her
behavior as an effort to obtain more medications. From her use of medications,
Referee Donohue deduced that Kathy Harris possibly staged her injury and was
"faking" the symptoms in order to acquire more medication. In this case, unlike
Freeborg and Henderson, Mrs. Harris had never been diagnosed with a prescription

pain medication addiction.
Lastly, even if it were true that Kathy Harris was addicted to pain medications,
it does not follow that her accident and subsequent medical care were motivated out of
an effort to obtain additional medication. Rather, the evidence in the record supports
the reasonable conclusion that Kathy Harris was in fact injured when she fell off the
bus, and she sought medical care due to persistent, nagging pain in her neck and
lumbar regions. Referee Donohue ignored substantial and competent evidence
supporting Kathy Harris's credibility.

2. The Industrial Commission erroneously limited Kathy Harris's reasonable
medical care to care received within only 40 days of her compensable work
accident.

The referee accepted Doctor Adams' opinions and established February 19,
2008 as the point in time when Mrs. Harris's employer had "a reasonable basis for
discontinuing medical care benefits and for discontinuing TTDs." Referee Donohue
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chose February 19,2008 despite substantial and competent evidence in the record that
that Mrs. Harris received medical care related to her injury after February 19, 2008.
The February 2008 cut-off date was merely 40 days from the date of Kathy
Harris's injury. Referee Donohue acknowledged that "[t]reating physicians NP Stolte,
Dr. Demakas, and Claimant's IME physician Dr. Colburn have expressed the opinion
that her industrial accident aggravated the preexisting degenerative condition in her
neck, low back, or both.,,1 Additionally, ninety-eight percent of Mrs. Harris's medical
expenses were incurred after February 19,2008. A neurosurgeon, Dr. Demakas,
performed surgery on Mrs. Harris on June 11,2009: a cage fusion after discectomy
and decompression ofC5-7.
In and throughout Dr. Demakas's studies and care, he opined that Kathy's
injuries were directly related to her January 9, 2008, workers' compo injury. At his
six-weeks, post-surgery evaluation, Dr. Demakas quoted in his report that "[Kathy] is
doing well. Preoperative left arm symptoms have resolved."
The Industrial Commission relied on the deposition of Jeffrey Larson, M.D.
when it concluded that Ms. Harris had a preexisting symptomatic lumbar and cervical
condition prior to the industrial accident. Defenses' expert, Dr. Larson, stated in his
deposition that Harris's cervical condition was symptomatic prior to injury; however,
Dr. Larson admitted that his conclusion was based entirely on the records of Harris's
chiropractor, Dr. Bailey.
Q. So is your comment that she was symptomatic at the time of this fall based
solely on Dr. Bailey's records then?
1

Findings of Fact, Conclusions of Law, and Recommendation, p.7, ~ 26.
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A. Yes. 2

Doctor Larson went on to state that his opinion that Harris was symptomatic prior to
the accident was based on Bailey having circled portions of a drawing.
Q. Dr. Bailey has said she was not complaining of neck pain. And you disagree
with what he has testified to.
A. Yes. And I'm going to tell you, too, that this thoracic circle, he's got a chart
on his notes. He's got it in order: Cervical, thoracic, lumbar, sacraL I think in
every single one just about the thoracic is circled, and in the first one and the
last one the cervical's circled.

So I'm going to suggest to you that on a more-probable-than-not basis, this
thoracic that he's circling is the mid-the bra line up, and that does relate to
the cervical degenerative disk disease. That's where that pain radiates.
Q. But you don't know-when he says she had never complained of neck pain
A. But it's there circled in his notes. 3

Doctor Larson's deposition testimony that Harris was symptomatic for cervical
injury prior to her accident was based on circles on a form from Chiropractor Bailey's
office.
This Court has previously found that circles and checked boxes on a medical
form are inherently ambiguous. In Stevens-McAtee v. Potlatch Corp., (145 Idaho 325,
179 P.3d 288 (2008)) a surety sought to establish that a Doctor having checked a "no"
box on a medical form was "not evidence that a reasonable mind would use to support
the conclusion that [claimant's] injury was not work related." Id. 179 P.3d at 296.

2
3

Larson Deposition, Vol. I, p.36, 11.13-16.
Larson Deposition, Vol. I, pp.44-45, II. 14-25, 1-5.
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Similarly here, Doctor Larson admitted that his assessment of Harris's symptoms prior
to the accident were based on circles that a chiropractor placed on one of his forms.
Ju~t

as in Stevens-McAtee, it was error for the trial court to rely on Dr. Larson's

opinions when those opinions were founded on ambiguous circles on another doctor's
medical form.
Under the facts of this case, medical care for a mere 40 days after the industrial
accident was not "reasonable medical care" for a "reasonable time."

CONCLUSION

Ms. Harris respectfully petitions the Court to set aside and reverse provisions 2,
3, and 4 of the Industrial Commission's Order filed on April 6, 2012. Referee
Donohue disregarded credible and substantial evidence as to Mrs. Harris's credibility
and diagnosed her with a prescription-drug addiction. Additionally, Referee Donohue
ignored credible and substantial evidence in the record that "reasonable medical care"
for a "reasonable time" extended beyond Dr. Adams assessment in February 2008.
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DATED this

~

Iff day of November, 2012.
SMITH & CANNON PLLC

Attorney for Claimant
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CERTIFICATE OF SERVICE

/c-'~.

I hereby certify that on the t-2- day of November 2012, a true and correct
copy of the foregoing document was served to the following individual(s) via the
indicated method:

Wynn Mosman

~ U.S.P.S., first-class mail

MOSMAN LA W OFFICES

803 S. Jefferson, Suite 4
Moscow, ID 83843
Telephone: (208) 882-0588
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